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CHAPTER 23 
Education Law 
DANIEL D. LEVENSON 
§23.1. State aid to nonpublic schools. During the 1970 SURVEY 
year, increasing pressure was exerted upon the legislature to provide 
some form of state aid to nonpublic schools. The provisions of Article 
XLVI of the Amendments to the Constitution of the Commonwealth 
specifically prohibits direct state financial aid to nonpublic schools. 
An amendment to that provision of the Constitution permitting direct 
state aid has been voted upon by the legislature once, but must be 
voted upon once again by the legislature, and then be submitted to 
the people at the next general election subsequent to that second vote. 
As the financial crisis in private secondary education has become more 
acute, a number of proposals have been discussed publicly which seek 
to avoid. the plain and direct thrust of the Article XLVI prohibition. 
Two of these approaches were drafted into bills submitted in the 1970 
session of the legislature.1 The legislature wisely submitted those bills 
to the Supreme Judicial Court for advisory opinions .as to their con-
stitutionality. The results are as follows. 
I. Senate Bill 1278 
Senate Bill 1278 was entitled "An Act providing for the purchase 
by the Commonwealth of secular educational services from nonpublic 
schools." The thrust of this bill was to allow the Commonwealth to 
purchase from nonpublic schools so-called secular educational ser-
vices. A "secular subject" was defined as 
. . . one of the following courses found in the curricula of the 
public schools of the commonwealth, and which does not contain 
subject matter expressing religious teaching or the moral doctrines 
or forms of worship of any sect: language arts [English], mathe-
matics, modem foreign languages, physical science, physical edu-
cation, vocational education, and business education. 
The "purchase of services" concept is one of the . most popular in the 
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national drive to finance nonpublic education. Its underlying theory 
is that the secular subjects taught by nonpublic schools are the same 
subjects which are available to students in public schools, and thus, 
since those subjects have no religious content, the purpose of Article 
XLVI is not being subverted. A subsidiary argument must be that the 
state or its political subdivisions are being relieved of the responsibility 
and financial liability of educating the students who attend nonpublic 
schools in those "secular subjects," so that it is only fair to reimburse 
nonpublic schools for that educational service which they provide. 
The Supreme Judicial Court, after being thoroughly briefed, 
reached its decision solely on the basis of its consideration of Article 
XLVI, noting that Article XLVI is much more specific than the First 
Amendment to the Constitution of the United States. 2 The Court 
quoted the following provision from Article XLVI, Section 2: 
[N]o grant, appropriation or use of public money or property or 
loan of public credit shall be made or authorized by the common-
wealth or any political division thereof for ... aiding any school 
... whether under public control or otherwise, wherdn any de-
nominational doctrine is inculcated, or any other school . . . 
which is not publicly owned and under the exclusive control ... 
of public officers ... authorized by the commonwealth or federal 
authority or both.s 
The Court proceeded to state that Senate Bill 1278 "must be tested 
against the language of this prohibition." After noting that reimburse-
ment by the state to a nonpublic school would be a substantial portion 
of its total expense, the Court held that Senate Bill 1278 would be in 
violation of Section 2 of Article XLVI. 
The Supreme Judicial Court, having analyzed the :intent of the 
proponents of the Article XLVI in the Massachusetts Constitutional 
Convention of 1917, found that the explicit language quoted above 
was considered and deliberate: ''The language unquestionably was 
designed to preclude entirely aid to all nonpublic institutions from 
appropriated public funds with minor exceptions not here relevant."4 
The Court further noted that the concept of "purchase of services" 
had been considered in 1917, and that specific exceptions to the gen-
eral rule were written into Section 3 of Article XLVI authorizing 
payment to private hospitals, etc., for care rendered to persons who 
would otherwise be unable to care for themselves. Thus, the "purchase 
of services" concept is dead in Massachusetts until such time as there 
is a further constitutional amendment to the contrary. However, it is 
expected that further attempts, limited only by the ingenuity of the 
human mind, will be made to suggest variations of the direct "pur-
2 Opinion of the Justices, 1970 Mass. Adv. Sh. 789, 258 N.E.2d 779. 
3 Id. at 795, 258 N.E.2d at 783. 
4 Id. at 797, 258 N.E.2d at 784. 
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chase of services" concept so as to enable the use of public funds to 
sustain a financially troubled nonpublic (primarily parochial) school 
system.5 
II. House Bill 5145 
A more sophisticated concept of state aid was embodied in House 
Bill 5145. That bill predicated its disbursal of state funds upon the 
concept.of "pupil support." The bill would have authorized the allo-
cation of $100 annually to each school pupil attending any elementary 
or secondary school, public or nonpublic, as long as that school was 
accredited by the board of education. Those students who wished to 
attend a private school could use that money for their tuition. If a 
student chose to attend a public school, then the $100 allocation 
would be paid to the city or town supporting that school. A further 
provision stated that "no allotment shall be used to subsidize courses 
or religious doctrine or worship." 
Unlike the former bill which would have had relevance primarily 
to the parochial school system, this bill embodied a concept which has 
been widely discussed in education circles and has substantial support 
particularly among members of the black and Spanish-speaking com-
munities of the Commonwealth who are dissatisfied with the quality 
of public education. Enactment of this legislatic,>n would have been 
the starting point for the creation of a substantial network of non-
public, nonreligious schools. One theory is that the public school 
system, by virtue of increasing competition for its student body, 
would have to reform itself into a more effective and understanding 
educational system. This analogy of an educational system to the capi-
talist economic system must rest upon the disputable premise that 
free competition will ultimately produce the best product. Opponents 
of this general proposal have argued that competitive systems would 
sound the death knell of the public educational program and make 
the public schools the dumping ground for the educational refuse of 
our society . 
.. The Supreme Judicial Court stated: 
The present bill seems to us to involve an indirect form of aid 
to nonpublic schools which, if enacted, would have in substance 
the same practical effect as the measure which we recently con-
sidered. We are of opinion that the present bill would violate 
§2 of art; 46 .... 6 
The Court did not elaborate further on its reasoning, but rather re-
ferred back to its advisory opinion on Senate Bill 1278, discussed 
supra. 
r; For an excellent historical analysis of the problem of state aid to parochial 
schools in Massachusetts, see 1969 Ann. Sutv. Mass. Law §18.1. 
o Opinion of the Justices~ 1970 Ma~s. Adv; .Sh •. 911, 914, .259 N.E.2.d .564, 56.6 .. 
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The Court th~n briefly considered the age-old problem posed by 
par~~us o£ private school childr~n, but d~es.Sedin" new constitutional 
language. I£ it is a public purpose to have children educated, then 
the parents of private school pupils are being deprived of their share 
of public tax funds in violation ofthe equal protection clause of the 
Fourteenth Amendment to the Constitution of the United States. In 
response to that argument, the Court stated as follows: 
There is no deprivation of equal protection of the laws. The 
parents and their children have equal access to public schools. I£ 
the children of any citizen do not choose ·to attend, no parent 
is deprived of anything, much:~Iess of any "share of public tax 
funds." A parent has no. constitutional right to· exemption from 
taxes for the support of schools or other public services merely 
because he does not make use of them. 7 
An extended legal analysis of United States constitutional history 
in this area is beyond the scope and purpose of this chapter. The basic, 
nonlegal question should be whether or not public aid for private 
education, in whatever form .is recommended at the moment, would 
be beneficial to the Commonwealth and to its citizens. It is the au-
thor's opinion that if the effort being directed toward obtaining 
public funds for private education were directed to the problem of 
making public education more efficient- with more adequate finan-
cial support from the state as against the municipality, and with more 
attention being paid, particularly in urban systems, to the needs of its 
student population- the Commonwealth and its citizens would be 
better served than by the present state of continued assault on the 
public treasury for private purposes. 
§23.2. Rights of students: Substantive due process. The secondary 
school population of the Commonwealth .has grown increasingly aware 
of its constitutional rights, real and supposed, vis-a-vis their relation-
ship with school administrator~. In. the case of Richards v. Thurston,l 
a student, Richards, was suspended £tom school because the principal, 
Thurston, determined that his hair was too long by the principal's 
own standards, not by the standards articulated in a formal school 
regulation. The United States Court of Appeals for the First Circuit 
specifically declined to decide the case on the question of procedural 
due process; that is,. the absence of a specific regulation. The court 
further rejected the applicability of the First Amendment to this 
case. The court, rather, predicated its opinion upon the "liberty" as-
surance of the due process clause of the Fourteenth Amendment. In 
part, the court stated, as follows: · 
7 Id. at 915, 259 N.E.2d at 567. 
§23.2. 1424 F.2d 1281 (lst Cir. 1970), aff'g 804 F. Supp. 449 {D. Mass. 1969). This 
case is the subject ·of ·a. ltudent comment .ln. §21f.6. infra, ' ' 
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We do not say that the governance of the length and style of 
one's hair is necessarily so fundamental as those substantive rights 
already found implicit in the "liberty" assurance of the Due 
Process Clause, requiring a "compelling" showing by the state 
before it may be impaired. Yet "liberty" seems to us an incomplete 
protection if it encompasses only the right to do momentous 
acts, leaving the state free to interfere with those personal aspects 
of our lives which have no direct bearing on the ability of others 
to enjoy their liberty. As the court stated in Union Pacific Rail-
way Co. v. Botsford, 141 U.S. 250, 251, II Sup. Ct. 1000, 1001, 35 
L. Ed. 734 (1891): 
"No right is held more sacred, or is more carefully guarded, by 
the common law, than the right of every individual to the posses-
sion and control of his own person, free from all restraint or in-
terference of others, unless by clear and unquestionable authority 
of law. As well said by Judge Cooley, 'The right to one's person 
may be said to be a right of complete immunity: to be let alone.'" 
[Footnote omitted.] 
Indeed, a narrower view of liberty in a free society might, 
among other things, allow a state to require a conventional coif-
fure of all its citizens, a governmental power not unknown in 
European history. [Footnote omitted.] 
... We conclude that within the commodious concept of lib-
erty, embracing freedoms great and small, is the right to wear 
one's hair as he wishes.2 
The court then proceeded to state that, once the personal liberty is 
shown, then the superseding countervailing interests of the state must 
either be self-evident or be affirmatively shown .. The court did not 
believe that conformity to conventional standards of appearance was 
a justifiable element of the educational process, and therefore the 
burden was on the defendant to prove a sufficient countervailing in-
terest of the state in order to justify the :abrogation of· the student's 
right to "liberty." . . . . . .. 
As with most decisions which expound, in broad terms, constitu" 
tional rights hitherto unrealized, Richards will probably. be followed 
by further litigation seeking to apply the concept of "liberty"' to less 
distinct conflicts between student and administrative authority. What 
the court has done is to effectively supersede the latter's formerly 
autocratic authority (once exercised in dealing with stu.dents) by re-
quiring school administrators ~o just.ify their _li_mitations upon the 
personal liberties of students, rather- t~an requm~g_:~tu~ents to .bear 
the burden o£ justifyillg _their -oppo~itioJ1 to thos~ lumtatwns .. · 
§23.3. Rights of students: Procedural due process. There was 
probably more heat than light during the.l97Q SuRvE~ y~ar in .the area 
2 Id. at 1284-1285. 
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of procedural due process. General Laws, c. 76, §§16-17, bothofwhich 
were enacted in 1902, provide that: a child refused admission to, or 
excluded from, public school shall be furnished with a written state-
ment therefor; he may have the right to sue in tort if the exclusion 
was unlawful; he may examine by interrogatories any member of the 
school committee or any other officer of the town; and he must have 
a hearing before permanent exclusion. The defect of Section 17 is that 
the provision for a hearing, without any further provision for how 
the hearing must be conducted, may be tantamount to prescribing no 
hearing at all, at least in the constitutional sense. The mere oppor-
tunity of the pupil and parent to be heard is not a privilege of the 
constitutional concept of confrontation of witnesses. Exclusion from 
school is a serious punishment, and the person to be punished should 
be entitled to those procedural safeguards of due process which are 
afforded a defendant in a criminal matter. The legislature, by amend-
ing those provisions, should attempt to state a uniform procedure for 
the holding and conduct of exclusionary hearings. The alternative 
is to force upon the courts the responsibility to do so, w:ith the likeli-
hood that this area of the law will be subject to litigation for many 
years before a definitive set of rules is finally formulated. 
§23.4. Rights of teachers: Dismissal or suspension of teachers in 
public schools. The historic right in this Commonwealth of a school 
committee to exercise unfettered power over untenured public school 
teachers was unsuccessfully challenged in DeCanio v. School Com-
mittee of Boston.1 That case involved six untenured teachers at the 
Gibson School in the Dorchester district of Boston. Pursuant to a 
demonstration held at the school on September 5, 1968, the plaintiff 
teachers had led their students away from the Gibson School and had 
conducted classes with those students at another place, this action 
being taken to highlight the demands of the local community for 
community control of, or participation in, the operation of that 
school. On September 6, 1968, the committee notified the plaintiffs 
that a hearing on their suspension was to be held several days later. 
The teachers were not given notice of the charges against them. The 
committee voted to give the plaintiffs a closed hearing, not a public 
hearing as they had requested. The committee also voted to terminate 
the plaintiffs' contracts. The plaintiffs declined to attend the closed 
hearing and brought suit claiming that they had been unlawfully 
dismissed from their employment. 
The principal i~sue stated by the Supreme Judicial Court was the 
plaintiffs' claim that. untenured teachers are entitled to notice of 
charges against them and to an open hearing prior to their dismissal 
as a federal constitutional right, even though not. so provided in the 
§23.4. 1 1970 Mass. Adv. Sh. i223, 260 N.E.2d 676. As of this writing, the appeal 
to the United States Supreme Court has commenced, but jurisdiction has not yet 
been noted. 
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statute relevant at that time, namely, G.L., c. 71, §§38-45. The Su-
preme Judicial Court semanticized that the plaintiffs were "proba-
tionary" teachers, a definition nowhere to be found in the statute, 
and then determined that a teacher with probationary status does not 
have the right to the protective requirements of what is generally 
referred to as procedural due process. 
General Laws, §42 was amended by the Acts of 1970, c. 388, §1, to 
give untenured teachers who have been teaching for not more than 90 
days the right to receive a written statement of charges and the right to 
a hearing at which the teacher may be represented by counsel, present 
evidence, and call witnesses. This amendment addresses only cases in 
which dismissal is involved, and it does not cover cases of suspension 
of teachers. It is interesting to note that there is a slight difference be-
tween the provisions of Sections 42 and 42D. Section 42D, dealing with 
the rights of tenured teachers faced with suspension, grants those 
teachers the right not only to a hearing and to call their own wit-
nesses but also the right to cross-examine other witnesses. The right 
of cross-examination is not present in Section 42. If, in fact, dismissal 
hearings are conducted without the rights to cross-examine witnesses, 
then this writer would consider the law deficient because, arguably, 
a hearing cannot be constitutionally fair without the right of cross-
examination. 
It appears that the rights of teachers, both tenured and untenured, 
are gradually increasing in recognition through both the legislative 
and judicial processes. The narrow decision of the Supreme Judicial 
Court in DeCanio regarding the rights, or rather lack of rights, of the 
untenured teacher has already been superseded by the amendment of 
G.L., c. 71, §42. 
§23.5. Teachers' rights in the classroom. The United States Court 
of Appeals for the First Circuit was called upon to decide the issue 
raised by an assertion of the First Amendment right of "academic 
freedom" in Keefe v. Geanakos.1 Keefe, a tenured teacher at Ipswich 
High School, assigned to his class an Atlantic Monthly article in 
which the popular dysphemism for a certain type of incestuous son 
was liberally used. After characterizing the article as scholarly and in 
no sense pornographic, the court stated in part as follows: 
Hence the question in this case is whether a teacher may, for 
demonstrated educational purposes, quote a "dirty" word cur-
rently used in order to give special offence, or whether the shock 
is too great for high school seniors to stand. If the answer were 
that the students must be protected from such exposure, we would 
fear for their future. 
§23.5. 1 418 F.2d 359 (1st Cir. 1969). Academic freedom is the subject of a stu-
dent comment in §11.11 supra. 
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. We accept :the coiu:Ju:*m of the ctmrt .below that "some · 
measure of public regulation: of. clasSroom speech is inherent in 
every provision of public education." Burwhen we o:msider the 
facts at Bar as we have :elaborated them, we find it difficult ·not to 
. think that its application to the present case demeans any proper 
concept of education. The general chilling effect of permitting 
such rigorous censorship is even more serious.2 
The decision in Keefe was certainly a vindication of the concept of 
academic freedom for teachers, but it should in no way be construed 
as giving complete license for the use of any language by a teacher in 
a classroom. The court specifically found that the assigned article was 
scholarly and serious (hence, a legitimate matter for class discussion), 
and that the offending word appeareq in the article and was not used 
by the teacher as a component of his own language. In a case arising 
after the close of the 1970 SuRVEY year,3 which case is still in litigation, 
a teacher used a vulgar word tocmake a point about the use of lan-
guage and the fact that society's proscription against certain words is 
hypocritical in view of the regularly accepted use of corresponding 
synonyms in "proper" language. In that case, the United States Court 
of Appeals for the First Circuit, in a per cui:iam opinion on the sole 
issue of whether the preliminary injunction ordered by the United 
States District Court should be stayed, stated as follows: 
... Finally, we say that the court does not intend to referee 
every debatabl,e dispute between schoolteachers and their em-
ployers, simply because academic freedom may arguably be in-
volved. We will not superimpose our judgment on the school 
authorities unless, in a constitutional area, we consider their de-
cision. plainly wrong.4 
One disturbing factor in this pattern of litigation regarding the 
rights of students and teachers is the fact that attorneys f'eel compelled 
to bring these cases before the United States District Court rather 
than the Massachusetts Superior Court. There is no question that 
many attorneys believe that the alleged .federal constitutional rights 
of their clients.cannot be vindicated effectively in the Superior Court 
and in the Supreme Judicial Court. Although both judicial systems 
are sworn to uphold the same constitution, the gap in understanding 
the mandates of theUnited States Constitution in the area of students' 
and teachers' rights is pronounced. This is indeed a sobering thought 
as we review the 1970 SuRVEY year. 
2 Id. at 361, 362. 
3 Mailloux v. Kiley, 436 F.2d 565 (1st Cir. 1971). 
4 Id. at 566. 
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§23.6. State r~lation ofstudent activity: Freedom of appearance 
and justification for its regulation: Richards v. Thurston,l Plaintiff 
was a seventeen-year-old male senior at Marlboro High School, a pub-
lic school. He.wa.S suspended when he refu~ed to cut his "Beatie'' hair-
style. to a length acceptable to the principa.l.. Th~:re was no evidence 
of a written· regulation by a: school authority setting a maximum al-
lowable hair length or regul<tting a:o.y other aspeCt. of students' hair-
style. No reason WflS giveQ for the principal's · qfficiar act, nor was any 
factual foundation offered to show thatthe plaintiff's hairstyle created 
any significant he(llth, safety or disciplinary problems for the school of-
ficials. Claiming federal jurisdiction under 28 U.S.C. §1343(3) on the 
grounds that the state, acting through local school officials, had denied 
him of an aspect of personal liberty, plaintiff based his claim for relief 
upon the Civil Rights Actla and upon the Fourt~enth Amendment to 
the United States Constitution. This liberty. was claimed to be a lib-
erty of. appearance, or, alternatively, an aspect of the freedom of ex-
pression. Alleging this denial of con8titutiorial>r-ights by state action, 
he sought restoration to his former status as a member of his senior 
class. .. . 
The United States District. Court for t4e Dist.rict of Massachusetts, 
after a hearing on the merits, HELD: the freedom to wear one's hair 
as one wishes is enibraced'in the concept of liberty, and this _liberty of 
personal appearance is entitled to protection.2 While this. right may 
not be of the same import as other freedoms whkh are deemed to be 
fundamental, the state's countervailing interest must be • .either self-
evident or affirmatively shown in order to justify its_ regulation. On the 
facts presented, the district court concluded that ·the state had not 
made such a showing and therefore- found. agairist the' defendant 
school. The court rejected the oppo.rtunify to dispose of the case on the 
due process issue, namely, that no specific regulation of dress had been 
established by the s.chooL The court also rejected the argument that 
conformity for the sake of conformity is a valid justification for a pub-
lic school regulation. However, the First CircuitCourt of Appeals, 
in affirming, did not agree with the court below that' the freedom to 
wear one's hair at any length is of such importance as to be protected 
against regulation even where: it causes~ others to be disorderly.3 The 
significance of this divergence of view will be discussed below. 
Due to the frequenc)r of litigatio:{l· about the validity of school 
§23.6. 1 304 F. Supp. 449 (1). Mass.l969); afrd, 424 F;2d 1281 (1st Cir. 1970). 
la 42 U.S.C. §1983 (1964). . .... , . 
2 304 F. Supp. 449, 452-453 (D. Mass. 1969). 
3 424 F.2d 1281, 1286 (lst ·Cir. 1970). The court does not specifically reject such 
a position, but rather fails to consider it in its opirtion. 
9
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grooming regulations4 and the lack of any conclusive Supreme Court 
statement on the subject, a rather extensive examination of the vari-
ous issues involved is appropriate. This comment will enumerate and 
analyze the issues involved. 
Before examining these issues, however, it should be noted that the 
role of the court in the area of school regulations is quite limited in 
scope. The states traditionally have regulated educational processes 
under their police power. Due to this undisputed authority, the 
prevailing view has been that it is not the proper function of the 
courts to consider whether such regulation of education is either wise 
or expedient, but only whether it constitutes a reasonable exercise 
of the power and discretion of school authorities. 11 To obtain even 
4 Cases granting relief to high school students: Crews v. Clones, 43~: F.2d 1259 (7th 
Cir. 1970); Griffin v. Tatum, 425 F.2d 201 (5th Cir. 1970); Breen v. Kahl, 419 F.2d 
1034 (7th Cir. 1969), cert. denied, 398 U.S. 937 (1970); Karr v. Schmidt, 320 F.2d 
728 (W.D. Tex. 1970); Black v. Cothren, 316 F. Supp. 468 (D. Neb. 1970); Cordova 
v. Chonko, 315 F. Supp. 953 (N.D. Ohio 1970); Cash v. Hoch, 309 F. Supp .. 346 
(D. Wis. 1970); Miller v. Gillis, 315 F. Supp. 94 (N.D. Ill. 1969); Sims v. Colfax 
Community School Dist., 307 F. Supp. 485 (S.D. Iowa 1970); Olff v. East Side 
Union High School Dist., 305 F. Supp. 557 (N.D. Cal. 1969); Westley v. Rossi, 305 
F. Supp. 706 (D. Minn. 1969); Laine v. Dittman, 125 Ill. App. 2d 136, 259 N.E.2d 824 
(1970); Myers v. Arcata Union High School Dist., 269 Cal. App. :2d 549, 75 Cal. 
Rptr. 68 (1969). 
Cases granting relief, involving beards and moustaches: Ramsey v. Hopkins, 320 
F. Supp. 477 (N.D. Ala. 1970); Lovelace v. Leechburg Area School Dist., 310 F. Supp. 
579 (W.D. Pa. 1970); Braxton v. Board of Public Instruction of Duval County, 303 
F. Supp. 958 (D. Fla. 1969); Lucia v. Duggan, 303 F. Supp. 112 (D. Mass. 1969); Finot 
v. Pasadena City Bd. of Educ., 250 Cal. App. 2d 189, 58 Cal. Rptr. 520 (1967). 
Cases denying relief to students: Jackson v. Dorrier, 424 F.2d 213 (6th Cir. 1970), 
cert. denied, 400 U.S. 850 (1970); Ferrell v. Dallas Indep. School Di~t., 392 F.2d 697 
(5th Cir. 1968); Wood v. Alamo Heights Indep. School Dist., 308 F. Supp. 551 (W.D. 
Tex. 1970), aff'd, 433 F.2d 355 (5th Cir. 1970); Pritchard v. Spring Branch Indep. 
School Dist., 308 F. Supp. 570 (S.D. Tex. 1970); Schwartz v. Galveston Indep. 
School Dist., 309 F. Supp. 1034 (S.D. Tex. 1970); Farrell v. Smith, 310 F. Supp. 732 
(D. Me. 1970); Brownlee v. Bradley County Bd. of Educ., 311 F. Supp. 1360 (E.D. 
Tenn. 1970); Gfell v. Rickelman, 313 F. Supp. 364 (N.D. Ohio 1970); Livingston v. 
Swanquist, 314 F. Supp. I (N.D. Ill. 1970); Whitsell v. Pampa Indep. School Dist., 
316 F. Supp. 852 (N.D. Tex. 1970); Bishop v. Colaw, 316 F. Supp. 445 (E.D. Mo. 
1970); Carter v. Hodges, 317 F. Supp. 89 (W.D. Ark. 1970); Southern v. Board of 
Trustees for Dallas &: School Dist., 318 F. Supp. 355 (N.D. Tex. 1970); Freeman 
v. Flake, 320 F. Supp. 531 (N.D. Utah 1970); Gere v. Stanley, 320 F. Supp. 852 
(M.D. Pa. 1970); Brich v. Board of Educ., 305 F. Supp. 1316 (D. Colo. 1969); Davis 
v. Firment, 269 F. Supp. 524 (E.D. La. 1967), aff'd, 408 F.2d 1085 (5th Cir. 1969); 
Giangreco v. Center ·school Dist., 313 F. Supp. 776 (W.D. Mo. 1969); Leonard v. 
School Comm. of Attleboro, 349 Mass. 704, 212 N.E.2d 468 (1965). 
Cases denying relief, involving beards or moustaches: Stevenson v. Wheeler County 
Bd. of Educ., 306 F. Supp. 97 (S.D. Ga. 1969); Akin v. Board of Educ. of Riverside 
United School Dist., 262 Cal. App. 2d 161, 68 Cal. Rptr. 557 (1968), cert. denied, 393 
u.s. 1041 (1968). 
II Bishop v. Colaw, 316 F. Supp. 445 (E.D. Mo. 1970); Leonard v. School Comm. 
of Attleboro, 349 Mass. 704, 212 N.E.2d 468 (1965). 
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this limited judicial cc:>ns~deration, the plaintiff must claim a serious 
derogation of his constitutional rights.o 
I. The Proper Forum 
The threshhold question of whether a federal or sta_te court is the 
proper forum is a pervasive issue in cases such as Richards v. Thurs-
ton. Action by public school officials has consistently been determined 
to be state action.7 Upon such a determination, federal jurisdiction 
may be claimed under 42 U.S.C. §1983,8 which has been recognized as 
a legitimate basis for most claims to federal' jurisdiction in 4'haircut'' 
cases. However, several courts have held that relief must first be 
sought in state courts and that failure to do so is- cause for dismissal 
for failure to exhaust state remedies.!! Typically, the position of the 
court in such cases is that Section 1983 is intended solely as a supple• 
ment to any state remedy; thus resort to the federal courts should be 
allowed only where a state remedy does not exist or where an existing 
remedy is unenforced or otherwise insufficient. Other courts disagree 
with this reasoning;1° neither the· district court nor the court of ap-
peals in Richards deemed this approach to prohibit federal· review, 
Referring to an earlier Massachusetts Supreme Judicial Court de-
cision on similar facts,ll both courts felt that no effective remedy 
existed in the state system, and that plaintiff was thus entitled to sue 
in the federal district court.12 Despite the fact that relief in state 
courts has occasionally been sought,lS the overwhelming majority of 
cases in this subject area are heard in the federal courts. It is sub-
6 Epperson v. Arkansas, 393 U.S. 97, 104 (1968). 
7 Tinker v. Des Moines lndep. Community School Dist., 393 U.S. 503 (1969); 
West Virginia State Bd. of Educ. v. Burnette, 319 U.S. 624 (1943). 
s 42 U.S.C. §1983 (1964) reads: "Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any State or Territory, subjects, or causes 
to be subjected, any citizen of the United States or other person .within the juris-
diction thereof to the deprivation of any rights, privileges, or immunities seeured 
by the Constitution and laws, shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for redress." 
9 Schwartz v. Galveston Indep. School Dist., 309 F. Supp. 1034 (S.D. Tex. 1970); 
Giangreco v. Center School Dist., 313 F. Supp. 776 (W.D. Mo. 1970). 
10 McNeese v. Board of Educ., 373 U.S. 668 (1963); York v. Story, 324 F.2d 450 
(9th Cir. 1963), cert. denied, 376 U.S. 939 (1964); Lucia v. Duggan, 303 F. Supp. 112 
(D. Mass. 1969); Westley v. Rossi, 305 F. Supp. 706 (D. Minn. 1969). 
11 Leonard v. School Comm. of Attleboro, 349 Mass. 704, 212 N.E.2d 468 (1965). 
12 304 F. Supp. 449, 456-457, 424 F.2d 1281. 
13 Laine v. Dittman, 125 Ill. App. 2d 136, 259 N.E.2d 824 (1970); Scott v. Board 
of Educ., Union Free School Dist., #17, 61 Misc. 333, 305 N.Y.S.2d _ 601 (1969); 
Meyers v. Arcata Union High School Dist., 269 Cal. App. 2d 549, 75 Cal. Rptr. 
68 (1969); Akin v. Board of Educ., 262 Cal. App. 2d 161, 68 Cal. Rptr. 557 (1968); 
Finot v. Pasadena City Bd. of Educ., 250 Cal. App. 2d 189, 58 Cal. Rptr. 520 (1967); 
Leonard v. School Comm. of Attleboro, 349 Mass. 704, 212 N.E.2d 468 (1965). 
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mitted that the 'federaJ:tourts; with their greater experience in the 
area of civil rights litigation and more tenuous relation with the local 
communities, are generally preferable from the viewpoint of plaintiffs 
bringing "haircut" actio~. 
II. Establishing the Proper Burdens 
In allocating the burden of proof, whichis an essential element of 
all cases involving school grooming codes, courts have varied widely 
in their approach. In recognition of a state's police power, a general 
presumption prevails in favor of the validity of regulations that are 
adopted by public bodies acting within the scope of their authority. 
Hence a party attacking the constitutionality .of a statute or regulation 
must come forward initially with a quantum of evidence as to its 
unreasonableness in order to succeed.14 
This original burden of proof is modified, however, where the 
regulation or. statute is shown to infringe upon a right protected by 
the due process clause. of: the Fourteenth Amendment.15 Once this is 
established, the state then has the burden of offering evidence of the 
reasonableness of the regulation or statute. In cases where the right 
allegedly abused isdeemed to be "fundamental" in nature, the state's 
burden goes beyond merely showing that the regulation or statute is 
reasonable. In such cases .the state is required to meet a "substantial 
burden of justification"16 which would outweigh the individual's 
interest in the rights that are being affected. The various presumptions 
and burdens .. leave much ground for "Confusion and difference of 
opinion among the courts. Some of these differences will be dis-
cussed below. 
III. Demonstrated Rationality Test 
Both the district court and court of appeals in Richards v. Thurston 
discussed the issue of what rationale is-reguired when an individual's 
"liberty" is regulated. Neither court limited the school's initial burden 
of showing evidence of justification solely to situations. where "funda-
mental'~ liberties are involved .. Rather, each would require a "dem-
onstrated rationality,'! that is; the showing of a reasonable connection 
between the regulation and the. result it is designed to effect. This 
would be required for a school's regulatOry activity in any case where 
the plaintiff establishes thatindividual "liberty'' under the Fourteenth 
Amendment is to be affected. 
This result in Richards can be contrasted with earlier cases up-
holding similar types of school regulations without any requirement 
14 Morely v, Dow~. 354 U.S. 457 (1957). 
15 Tinker v. Des Moines Indep. Community Schaal Dist., 393 U.S. 503 (1969). 
16 Pritchard v. Spring Branch lndep. School Dist., 308 F. Supp. 570, 576 (S.D. 
Tex. 1970). 
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for- evidence as: to their reasonableness. In earlier cases, courts pre-
sumed that each regulation had. a: ·rational basis until evidence to the 
contrary was produced, despite the fact that personal liberty was in 
issue. An early example of this approach is Pugsely v. Sellmeyerp 
where an Arkansas court ruled on a regulation prohibiting the use 
of facial cosmetics in school. In upholding the regulation, the court 
stated: "[W]e will not annul a rule of this kind unless a valid reason 
for doing so is made to appear; whereas, to uphold it, we are not 
required to find a valid reason for its promulgation."1S 
This approach was followed in Massachusetts in Antell v. Stokes.1o 
In turn, the Supreme Judicial Court applied the reasoning of Antell 
in deciding Leonard v. School Committee of Attleboro.2o While up-
holding the school authorities' prohibition of long hair~ the Court 
accepted the presumption favoring validity in the grooming code 
situation, stating that "rules adopted by the constituted authorities 
for the governance of public schools must be presumed to be based 
upon mature deliberation and for the welfare of the community."21 
Although some courts have accepted this presumption,22 most of the 
recent decisions involving grooming regulations have rejected it. The 
result in Richards can be justified by distinguishing between regula-
tions affecting nonpersonal activity, such as that in industry or 
utilities, and those affecting private behavior that may be viewed as 
a "liberty" under the due process clause. Where such a distinction is 
made, the nature of the activity regulated may require a demonstra-
tion of rationality in the states' regulation. Statutes regulating non-
personal activity are usually presumed t() be valid in the absence of 
arbitrary action, the only requirement being that "liberty may not 
be interfered with ... by legislative action which is arbitrary or 
without reasonable relation to some purpose within the competency 
of the State to effect."23 
Whether a court views the applicable standard as one of "reason-
ableness," or sets higher standards, the predominant view is that 
school grooming regulations are invalid unless some further rationale 
is offered. To provide the necessary justification for grooming regula-
tions, school authorities may claim relevant sanitary or safety con-
siderations.24 Reasons such as the safety of the long-haired student in 
17158 Ark. 247, 250 S.W. 538 (1923). 
18 Id. at 254, 250 S.W. at 540. 
19 287 Mass. 103, 191 N.E. 407 (1934). 
20 349 Mass. 704, 212 N.E.2d 468 (1965). 
21 Id. at 704, 212 N.E.2d at 472. 
22 Pritchard v. Spring Branch Indep. School Dist., 308 F. Supp. 570, 578 (S.D. 
Tex. 1970). 
23 Meyer v. Nebraska, 262 U.S. 390, 399-400 (1923). 
. 24 Richards v. Thurston, 424 F.2d 1281, 1286 (1st Cir. 1970); Calbillo v. San 
Jacinto Junior College, 305 F. Supp. 857, 861 (S.D. Tex. 1969); Griffin v. Tatum, 300 
F. Supp. 60, 63 (M.D. Ala. 1969). 
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shop or physical education classes,25 as well as sanitary standards 
designed. to protect other students,26 have been successfully argued in 
justifying various school grooming regulations. Most regulations, 
however, are justified by the school authorities as necessary for the 
maintenance of discipline and order throughout the educational 
process. Such purposes are recognized as valid even as to the First 
Amendment rights.27 A federal district court in Calbillo v. San Jacinto 
Junior College, while considering the validity of a regulation pro-
hibiting beards from being grown by students at a public college, 
expressed the generally accepted view that "regulations which are 
essential to maintain discipline on school property are reasonable."28 
The courts are divided on the degree and type of proof required to 
justify a school grooming regulation under a "reasonableness" test. 
Often, under this test, a very tenuous offer of proof by the defendant 
school personnel is successful in justifying a regulation. In such a 
situation, all that seems to be required is to show the possibility of 
a discipline problem. If the regulation appears to have a rational 
connection with eliminating or reducing the problem, it will usually 
be upheld under this standard. One argument asserting this connec-
tion is based on the idea that school regulations, despice any other 
functions which they may serve, foster both a sense of dilscipline and 
a respect for authority, and that these attitudes are of sufficient value 
to justify the regulatory action. Although some cases seem to support 
this argument,29 a majority of the courts,30 including both the dis-
trict and circuit courts in Richards, reject such regulations when de-
fended exclusively on the ground of discipline for its own sake.31 
Although some courts have invalidated school regulations because of 
a lack of any rational connection with disciplinary p:roblems,32 it 
appears that a regulation may be held valid if in the view of school 
officials there is a possibility of classroom disruption or distraction due 
in some way to the student's hair style.33 Some courts. require no 
25 Jackson v. Dorrier, 424 F.2d 213, 217 (6th Cir. 1970), cert. denied, 400 U.S. 
850 (1970); Gfell v. Rickelman, 313 F. Supp. 364, 366 (N.D. Ohio 1970). 
26 Bishop v. Colaw, 316 F. Supp. 445, 449 (E.D. Mo. 1970). 
27 Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503 (1969) . 
. 28.305 F. Supp. 857, 859 (S.D. Tex. 1969). 
29 Livingston v. Swanquist, 314 F. Supp. 1, 6 (N.D. Ill. 1970); Gfell v. Rickelman, 
313 F. Supp. 364, 366 (N.D. Ohio 1970). 
30 Breen v. Kahl, 419 F.2d 1034, 1037-1038 (7th Cir. 1969), cert. denied, 398 U.S. 
937 (1970); Bannister v. Paradis, 316 F. Supp. 185, 188 (D.N.H. 1970); Dunham v. 
Pulsifer, 312 F. Supp. 411, 419 (D. Vt. 1970) 
31 304 F. Supp. 449, 454 (D. Mass. 1969), 424 F.2d 1281, 1286 (1st Cir. 1970). 
32 Lansdale v. Tyler Junior College, 318 F. Supp. 529 (E.D. Tex. 1970); Bannister 
v. Paradis, 316 F. Supp. 185 (D.N.H. 1970); Black v. Cothren, 3Hi F. Supp. 468 
(D. Neb. 1970). 
· 33 Carter v. Hodges, 317 F. Supp. 89 (W.D. Ark. 1970); Livingston v. Swanquist, 
314 F. Supp. I (N.D" Ill. 1970); Lovelace v. Leechburg Area School Dist., 310 F. 
Supp. 579 (W.D. Pa. 1970). 
14
Annual Survey of Massachusetts Law, Vol. 1970 [1970], Art. 26
http://lawdigitalcommons.bc.edu/asml/vol1970/iss1/26
§23.6 EDUCATION LAW 557 
proof. of any ~a~t disruption,3~ while others appear to be more de-
mandmg, requmng that the probability of disruption or distraction 
be shown.35 However, the minimum level of potential disruption has 
yet to be defined under the ''reasonableness" standard. It is submitted 
that the. prop~r application of the standard should require proof of 
actual dxsrupt10n. Also, a showing of isolated instances of disruption 
should not be sufficient. 
IV. Vagueness and Overbreadth 
An alternative or additional argument raised by those who chal-
lenge school grooming regulations is that the regulations are un-
constitutionally vague or overbroad. A flagrant example of vagueness 
in this area involved school authorities who ruled on individual 
cases in the absence of any formal or written regulation. This action 
is generally declared invalid,36 with certain exceptions where extreme 
circumstances affect the situation. However, a Massachusetts Supreme 
Judicial Court decision contains language seeming to uphold the 
validity of this type of school action despite the lack of formal regula-
tion.37 Both the district court and the circuit court of appeals ir;t 
Richards v. Thurston recognized this issue but chose not to rely on 
the alleged vagueness of the regulatory activity as a basis for their 
decision.3B 
Plaintiffs have also successfully challenged formal, written regula-
tions in this area on grounds of vagueness. Courts which have in-
validated such school regulations as being too vague have generally 
applied the standard of vagueness that has been established for regula-
tion of First Amendment freedoms. This standard was expressed 
by the Supreme Court in Keyishian v. Board of Regents,39 where the 
Court considered the First Amendment rights of state college pro-
fessors who refused to sign a noncommunist pledge required for 
continued employment by the state. In holding the regulation void 
for vagueness, the Court noted that a state regulation is unconstitu-
tional if it is so vague that "[m]en of common intelligence must 
necessarily guess at its meaning and differ as to its application."40 One 
34 Leonard v. School Comm. of Attleboro, 349 Mass. 704, 212 N.E.2d 468 (1965). 
35 See note 33 supra. 
36 Crews v. Clones, 432 F;2d 1259 (7th Cir. 1969); Bruxton v. Board of Public In-
struction of Duval County, 303 F. Supp. 958 (D. Fla. 1969). 
37 The Court in Leonard rejected plaintiff's argument that a regulation must be 
firmly adopted and published by the school authorities before it may take effect, 
stating: "We hold that the principal's verbal directive, followed immediately by a 
letter and later by the ratification of the school committee satisfies any procedural 
requirements exacted by statute or by consideration of due process." Leonard v. 
School Comm. of Attleboro, 349 Mass. 704, 709, 212 N.E.2d 468, 472 (1965). 
ss 304 F. Supp. 449, 451 (D. Mass. 1969), 424 F.2d 1281, 1282 (lst Cir. 1970). 
39 385 u.s. 589 (1967). . 
~o Id. at 604. 
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school grooming regulation that was struck down for vagueness pro-
vided that "students are to be neatly dressed and grooined, maintain-
ing standards of modesty and good taste conducive to an educational 
atmosphere. It is expected that clothing and grooming. not be of an 
extreme style and fashion."41 The Federal ·District Court for the 
District _of Connecticut held thai:· this regulation did not adequately 
inform the students as to just what would invite. administrative 
discipline and was therefore invalid.42 Similarly, a California state 
court decision, Myers v: Arcata .Union, High School District,43 found 
a public school 'grooming regulation too vague because enforcement 
depended upon interpretation of the word extreme. The court reasoned 
that because the determination as to what was an "extreme" style was 
based solely on the principal's opinion, and not on any discernible 
regulatory standard, enforcement of the regulation would be so 
imprecise as to violate the constitutional prohibition of vagueness." 
There have been cases in which· regulations similar to those noted 
above have been held valid. In these instances, courts did not consider 
First Amendment rights to_ be crucial.45 In upholding a regulation 
prohibiting "extreme;'. hairstyles, the Federal District Court for the 
Western District of Missouri stated: 
The specificity required of criminal statutes is not required in 
the field of education ... provided they do not infringe upon 
federal rights protected in. the: circumsta11ces .... Under legal 
and educational doctrines-- there is ·no substance to the claim 
that the regulation niust speCify in · detail all hair styles and 
beard styles permitted and prohibited.46 
V. Subo_rdinating Interest Test 
As the court of :appeals- in Richilrd$ v._ Thurston noted, the due 
process clause of. the Fourteenth Alliendmerit el!tablishes a sphere of 
personal liberty_ for every individual.47 Hence the state must demon-
strate a reasonable purpose foi ariy regUlation delimiting rights 
within this sphere. Rights that are deemed "fundamental" are given 
greater protection from state action than-are those not so considered.48 
When such a. design,ati~ is made.. it has peen said that: in order to 
. . - . . . ' ' . . '. - '~ .... '·. ,. -· .. ·. . - . . 
41Crossen v. Fatsi, 309 F. Supp. 114, 115 nd >(IkConn.I97p). 
42 Id. at 115. , 
48 269 Cal. App. 2d 549, 75 Cal. Rptr~ 68 (1969). __ 
44 Id.at 559-560,-75 Cal. Rptr. at 74. . . . 
411 Jackson v. Dottier, 424 F:2d 21!1 ~6th Cir. 1970), cert. denfed, 400 U.S. 850 
(1970); Btown1ee v. Bl'adley County .Bd. of Educ.., !Ill F. Supp. 1360 (E.D. Tenn. 
1970). . . ·. . ~ . : -. . ·. . . . . 
46 Giangreco v. CeritralSchool Dist., !113 F. Supp. 776, 781 (W.D. :\fo. 1969). 
47 424 F .2d 1281, 1284 (1st. Cir. 1970): .. · : . 
48 West Virginia State Bd. of Educ. v. Barnette, !119 U.S. 624, lii!l9 {194!1); Brich v. 
Board of Educ., !105 F. Supp. 1!116, 1!120 (D. Colo. 1969). 
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be valid a state regulation must have "a subordinating interest which 
is compel1ing."49 Hence • .the weight of the regulating authority's bur-
den of justification is dependent upon whether the wearing of long 
hair involves a fundamental liberty. The concept of "fundamental 
liberty" has been thought of primarily in terms of First Amendment 
guarantees, 5° or· deeply rooted principles, traditions, 51 and rights 
which were "implicit in· the concept of ordered liberty."52 
More recently the concept of fundamental liberty has been ex-
panded by Griswold v. Connecticut,5,3 in which the Supreme Court 
recognized that specific Bill of Rights guflrantees have peripheral 
zones of coverage, or "penumbras," which extend beyond their literal 
terms. The function of these penumbras is to secure the essence of 
the specific provisions by infusing them with "life and substance."54 
In his concurring opinion, Justice Goldberg expanded further on this 
concept of fundamental liberty, using. the language of the Ninth 
Amendment as his basis. He argued that the intent of the specific Bill 
of Rights provisions was not to exhaust all the fundamental rights 
guaranteed to the people, but to allow .room for other fundamental 
personal rights to be protected. In recognition of this intent, he would 
not limit protection to specific areas covered by the Bill of Rights 
provisions but would grant protection to additional fundamental 
rights not specifically mentioned in the first eight amendments.55 In 
regard to the determination of what is to be adjudged fundamental, 
Justice Goldberg stated: 
... [J]udges are not left at large to decide cases in light of their 
personal and private qotions. Rather, they must look to "the 
traditions and [collective] conscience of our people" to determine 
whether a principal is "so rooted [there] ... as to be ranked as 
fundamental." Snyder v. Massachusetts, 291 U.S. 97, 105. The 
inquiry is whether a right involved "is of such a character that it 
cannot be denied without violating those 'fundamental principles 
of liberty and justice which be at the base of all our civil and 
political institutions ... .' "56 
If it has been determined tliat the wearing of long hair is pro-
tected under an aspect of some fundamental liberty, the state must 
present "a subordinating interest which is compelling" before any 
regulation of hair style can be allowed. 
49 Griswold v. Connecticut, 381 U.S. 479, 497 (1965) (Goldberg, J., concurring). 
50 Cantwell v. Connecticut, 310 U.S. 296, 303 (1940); Thornhill v. Alabama, 310 
u.s. 88, 95 (1940). 
51 Snyder v. Massachusetts, 291 U.S. 97 (1933). 
52 York v. Story, 324 F.2d 450, 455 (9th Cir. 1963), cert. denied, 376 U.S. 939 (1964). 
53 381 u.s. 479 (1965). 
54 Id. at 484. 
55 Id. at 488. 
56 Id. at 493. 
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Even where a "compelling" state interest can be demonstrated, a 
statute or regulation may be held invalid because of its overbreadth. 
One standard used to determine overbreadth was defined by the 
Supreme Court in Shelton v. Tucker: "[E]ven though the govern-
mental purpose be legitimate and substantial, that purp«lse cannot be 
pursued by means that broadly stifle fundamental personal liberties 
when the end can be more narrowly achiev.ed."57 
Freedom of expression is recognized to be one of the fundamental 
freedoms protected by the Constitution. In determining what is 
meant by a "subordinating" or "compelling" state interest, it is useful 
to examine those cases involving statutes whose effect :is to regulate 
such a right. The Supreme Court in United States v. O'Brien58 re-
cently considered the question in the context of an individual's burn-
ing his draft card. Although recognizing the individual's valid claim 
of First Amendment protection, the Court applied a balancing test 
stating that: 
... [A] governmental regulation is sufficiently justified if it is 
within the constitutional power of the Government; if it furthers 
an important or substantial government interest; if the govern-
mental interest is unrelated to the suppression of free expression; 
and if the incidental restriction on alleged First Amendment 
freedoms is no greater than is essential to the furtherance of that 
interest. 59 
In the area of freedom of expression, this is considered to be a 
modification of the "clear and present danger" test which was origi-
nated by the Supreme Court in Schenck v. United States110 and further 
developed in Bridges v. California.61 Recognizing the student's claim 
to a fundamental liberty, both the district court and court of appeals 
in Richards adopted what has become the majority approach in the 
area of school grooming regulations by applying a balancing test to the 
facts of the case. 62 
VI. Student's Interest Viewed as 
Freedom of Expression 
As outlined above, in order to require the state to justify its regula-
tory scheme, the plaintiff must persuade the court that his interest 
involves a fundamental liberty. One argument often made is that 
the plaintiff student's rights fall within the protection of the First 
57 364 u.s. 479, 488 (1960). 
58 391 u.s. 367 (1968). 
59 Id .. at 377. 
60 249 u.s. 47 (1919). 
61 314 u.s. 252 (1941). 
62 304 F. Supp. 449, 454 (D. Mass. 1969), 424 F.2d 1281, 1284-128!) (1st Cir. 1970). 
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Amendment freedom of expression. A court's acceptance of this argu-
ment would require the state to demonstrate its subordinating in-
terest. This approach is feasible in the hairstyle situation because, by 
decisions of the Supreme Court, the concept of speech has been ex-
tended beyond mere verbal or written expression. Actions such as 
staging a sit-in or saluting the flag have been considered symbolic 
speech protected by the First Amendment. 
In more recent cases many forms of symbolic expression, including 
the wearing of arm bands,63 buttons64 and berets,65 have been recog-
nized as symbolic speech entitled to constitutional protection. There 
have been limits upon what may validly be characterized as symbolic 
speech. The Supreme Court in United States v. O'Brien, in upholding 
a particular federal statute on draft card burning as not violative of 
First Amendment standards, warned that "[w]e cannot accept the 
view that an apparently limitless variety of conduct can be labeled 
'speech' whenever the person engaging in the conduct intends thereby 
to express an idea."66 
The major difficulty in characterizing the wearing of long hair as 
symbolic expression lies in defining what the hairstyle is intended to 
express. Essentially, those who seek to designate the wearing of long 
hair as speech assert that it is an expression by the individual of his 
general discontent with, and protest of, the present national and inter-
national state of affairs. A similar argument is that wearing long hair 
has become a unifying feature and an identifying badge of today's 
youth. 
As Time magazine would have it: 
The Beatles helped shape the style of the '60s. Apart from their 
music, it was their first shaggy and then cascading hair that gave 
the young, especially in America, a cultural badge with which to 
dismay their parents [and] identify themselves .... 67 
The thrust of these claims is based upon the view that the .expression 
of any attitude, even a general attitude of discontent, warrants pro-
tection under the First Amendment. The validity of this assumption 
is determinative of whether wearing long hair is protected as an ele-
ment of expression. Some courts which have considered the argument 
that wearing long hair is symbolic speech have rejected this assump-
tion. They have held that, to qualify for protection as speech, any 
symbolic expression must represent a particular idea, and that the 
general dissatisfaction indicated by the wearing of long hair does not 
63 Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503 (1969). 
64 Burnside v. Byars, 363 F.2d 744 (5th Cir .. 1966); Blackwell v. Issaquena County 
Bd. of Educ., 363 F.2d 749 (5th Cir. 1966). 
65 Hernandez v. School Dist. No. One, 315 F. Supp. 289 (D. Colo. 1970). 
66 391 u.s. 367, 376 (1968). 
67 Time, Feb. 2, 1970, at 6. 
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merit protection under the First Amendment.68 This reasoning limits 
the scope of protection given by the First Amendment to expression 
which can be classified as relating to specific assertions concerning 
matters of general interest. It denies protection to expressions of a 
more general nature that are not capable of precise definition.69 By 
so limiting protected speech, this approach rejects the notion that 
symbolic expressions of individuality or aesthetic preference warrant 
protection beyond that offered by the Fourteenth Amendment's pro-
hibition against arbitrary governmental action.7o 
The district court in Richards v. Thurston described the student's 
rights as within the scope ofhis liberty of appearance or, alternatively, 
as within his freedom of symbolic expression.71 The circuit court, 
however, flatly rejected this argument. Judge Aldrich stated: 
We recognize that there may be an 'demerit of expression and 
speech involved in one's choice of hair length and style, if only 
the expression of disdain for conventionality; However, we reject 
the notion that plaintiff's hair length is of a sufficiently com-
municative character to warrant the full protection of the First 
Amendment ...• [A]s the non-verbal message becomes less dis-
tinct, the justification for the substantial protections of the First 
Amendment becomes more remote.72 · 
Only one case considering a school's regulation of student hairstyle 
has held such a regulation void as overbroad. In Olff v. East Side 
Union High School District,n the Federal District Court for the 
Northern District of California allowed relief· to the complaining 
student although the regulation on. student hairstyle was formally 
established and. not vague. The school board argued that the regula-
tion was based on legitimate health and safety standards. However, 
the court found_ that the regt~lation was not limited in its application 
to such specific siuations. The court considered the wearing of long 
hair an element 6£ expression. It then. concluded that in the absence 
of any language limiting application of the regulation to such ends as 
health or safety, the school's action inhibited free expression to a 
degree greater than was necessary to achieve the expressed legitimate 
governmental purposes.74 It must be noted,-however, that other courts 
considering this issue are divided.711 It is submitted that delimiting 
68 Davis v. Firment, 269 F. Supp. 524, 527 (E.D. La. 1967), aff'd, 408 F.2d 1085 
(5th Cir. 1969). · 
69 Brich v. Board of Educ., 305 F. Supp. 1316, 1318 (D. Colo. 1969). 
70 Id. at 1320. · · · · 
71 304 F. Supp. 449, 455 (D. Mass. 1969). 
72 424 F.2d 1281, 1283 (lst Cir. 1970). 
73 305 F. Supp. 557 ·(N.D. Cal. 1969). 
7 4 I d. at 559. 
75 Cases accepting the First Amendment argument: Grossen v. Fatsi, 309 F. Supp. 
114 (D. Conn. 1970); Olff v. East Side Union High School Dist., ~05 F. Supp. 557 
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protection q( ~xpression to that of specific i!leas capable of being re-
duced to. statements fitting into the framewqrk of the "marketplace of 
ideas" is a restrictive reading of the First Amendment. Even if one as-
sumes that an idea must be susceptible of definition and be of sig-
nificant social impact· to warrant protection, recent cases such as 
Tinker v. Des Moines Independent School District76 can be read as 
extending such a standard to include personal app~arance. In Tinker 
the Supreme Court held that public school students could be pro-
tected under the First Amendment from school boatd action taken in 
response to students' black arm bands worn to show their general op-
position to the war in Vietnam. There appears little to distinguish 
between the wearing of an arm band as an expression of discontent 
with the national policy in Vietnam77 and the wearing of long hair 
as an expression of a general dissent against established. institutions 
and value systems. 78 
Two of the earliest and most influential cases involving symbolic 
speech and utilizing a balancing test in relation to freedom of speech 
in public schools were Burnside v. Byars19 and Blackwell v. Issaquena 
County Board of Education.80 Decided on the same day by the Court 
of Appeals for the Fifth Circuit, these cases outlined basic standards 
of review in this area. The school authorities, claiming that disruption 
had resulted, suspended students for wearing "freedom buttons." In 
Burnside, there was no evidence of disruption; in Blackwell, the sus-
pended button wearers themselves were harassing other students and 
causing disruptions. The circuit court in Burnside recognized that the 
school had a valid right to set regulations which were essential to 
maintaining order and discipline on school property.81 The court 
then limited the scope of such school action, holding that school au-
thorities cannot infringe upon the students' rights to free expression 
under the First Amendment without a showing that the exercise of 
such rights would "materially and substantially interfere with the 
requirements of appropriate discipline in the operation of the 
school."82 In Blackwell the circuit court found that such a showing had 
(N.D. Cal. 1969); Myers v. Arcata Union High School Dist., 269 Cal. App. 2d 549, 
75 Cal. Rptr. 68 (1969). 
Cases rejecting the argument: Jackson v. Dorrier, 424 F.2d 21!1 (6th Cir. 1970); 
Jeffers v. Yuba City United School Dist., !119 F. Supp. !168 (E.D. Cal. 1970); Carter 
v. Hodgest, !117 F. Supp. 89 (W.D. Ark. 1970). 
78 !19!1 u.s. 50!1 (1969). 
77 Ibid. 
78 Some courts have avoided these issues by assuming without deciding that the 
wearing of hair in a particular style' fall~ within the constitutionally protected 
freedom of expression. E.g., Ferrell v. Dallas Indep. School Dist., !192 F .2d · 697 
(5th Cir. 1968), cert. denied, !19!1 U.S. 856 (1968); Davis v. Firment, 269 F. Supp. 
524 (E.D. La. 1967), aff'd, 408 F.2d 1085 (5th Cir. 1969). 
79 !16!1 F.2d 744 (5th Cir. 1966). 
80 !i6!l F.2d 749 (5th Cir. 1966). 
81 !16!1 F.2d 744, 748 (5th Cir. 1966). 
82 Id. at 749. 
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been made by proof of the silspended students' own acts of disrup-
tion, holding that when acts are intended to undermine school order 
and routine they are subject to regulation despite being under ·the 
protection of the First Amendment.8a In Burnside, however, the court 
found no such affirmative disruption by the suspended students, but 
only mild curiosity of other students toward the buttons, and held that 
this was not enough to warrant the school's actions. 
Later, in Tinker, the Supreme Court substantially adopted the 
rationale of the Burnside and Blackwell decisions, stating that "the 
prohibition of expression of one particular opinion, at least without 
evidence that it is necessary to avoid material and substantial inter-
ference with schoolwork or discipline, is not constitutionally permis-
sible."84 In addition, the Court noted the relation that such a regula-
tion must have to disruption, stating that "undifferentiated fear or 
apprehension of disturbance is not enough to overcome the right to 
freedom of expression."85 It is submitted that these standards should 
be applied to all situations involving fundamental liberties. 
Although the facts in Tinker involved the wearing of arm bands, 
its reasoning has been applied to situations involving school groom-
ing regulations.86 Despite the Court's attempt to limit the application 
of its ruling in Tinker, it would seem to follow that onct! the assump-
tion is made that the style of one's hair is viewed as an extension oi 
the right of free speech, the Tinker reasoning ought to be applicable. 
The Federal District Court for the District of Wisconsin took this 
view in Breen v. Kahl,81 requiring school authorities to show that dis-
. ruption is so "aggravated and frequent" as to· exclude isolated inci-
dents or distractions that do not "materially and substantially" inter.-
fere with the operations of the school. The holding of Tinker has 
been similarly adopted by other courts with regard to school groom-
ing regulations wlien personal liberty is considered to be in issue.88 
However, even where there has been no showing that the individual 
affected by the regulation has caused any disturbance, courts have up-
held a regulation based on probable disruption.89 The degree of 
disruption shown appears to be of little consequence as long as some 
disturbance is shown. It would appear that whenever; a court finds 
that hairstyle involves a protected lib~rty, and thus- balances the 
83 !163 F.2d 749, 75!1 (5th Cir. 1966). 
84 !193 u.s. 503, 511 (1969). 
85 Id. at 508. 
86 Laine v. Dittman, 125 Ill. App. 2d 1!16, 259 N.E.2d 824 (1970). / 
87 296 F. Supp. 702 (D. Wis. 1969), afl'd, 419 F.2d 1034 (7th Cir. 1969), cert. denied, 
398 u.s. 937 (1970) •. 
88 Crews v. Clones, 4!12 F.2.d 1259 (7th Cir. 1970); Breen v. Kahl, note 89 supra; 
Laine v. Dittman, note 88 supra. 
89 Ferrell v. Dallas Indep. School Dist., !129 F.2d 697 (5th Cir. 19ti8), cert. denied, 
393 U.S. 856 (1968); Wood v. Alamo Heights Indep. School Dist., !108 F. Supp. 551 
(W.D. Tex. 1970), af/'d, 4!1!1 F.2d !155 (5th Cir. 1970). 
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claims of the individual against those of the school, some evidence of 
disruption relating to the wearing of long hair is essentiaJ.90 Without 
such a showing it would be difficult to justify any regulation as any-
thing more than an expression of "undifferentiated fear" of disrup-
tion. The rationale offered in sustaining the validity of rules designed 
to regulate conduct which may cause a disturbance is that 
... it is injurious to the educational process when a deviation 
on the part of one student leads to the lack of acceptance on the 
part of many students. Good study habits and proper conduct 
on the part of youngsters constitute attributes which are beneficial 
to the general public and far outweigh the restraint on the 
peripheral right to grow a beard.91 
In cases which involve the infringement of fundamental rights, this 
reasoning would seem open to question. It can be argued that such 
an approach ignores the constitutional mandate of specificity in the 
regulation of fundamental liberties,92 and is, therefore, defective as 
being overbroad. It appears that the objective contemplated by such 
regulations could have been achieved by the school authorities if 
disciplinary action had been taken against those students who actu-
ally participated in the disruption, while preserving the plaintiff stu-
dent's right to wear his hair as he pleases. 
The broader implications of such grooming regulations is more 
readily understandable if one. considers their impact upon the stu-
dents' lives apart from school, and students' consequent attitude 
toward school authority as being unjustifiably restrictive. It is sub-
mitted that this attitude can only inhibit the learning process and 
alienate the student to a far greater degree than is represented by his 
personal appearance. Tolerance of nonconformity would perhaps be 
a move towards regaining students' respect and fostering a sense of 
academic responsibility. School authorities indeed must exercise their 
function .of maintaining order, but if the student's welfare is the pri-
mary concern, it seems appropriate to require the school authorities 
to show that the disruption caused by reaction to long hair is of 
major proportions before the regulation is upheld. Such an approach 
has also been suggested for situations in which actions by the long-
haired students themselves, such as combing hair in class, cause only 
minor distractions to other students.93 In cases demonstrating this 
90 Richards v. Thurston, .304 F. Supp. 449 (D. Mass. 1969), aff'd, 424 F.2d 1281 
(1st Cir. 1970); Breen v. }\ahl, note 89 supra; Black v. Cothren, 316 F. Supp. 
468 (D. Neb. 1970). 
91 Akin v. Board of Educ., 262 Cal. App. 2d 161, 169, 68 Cal. Rptr. 557, 562 
~~- . . 92 Shelton v. Tucker, 364 U.S. 479, 488 (1960). See also United States v. O'Brien, 
391 u.s. 367 (1968). 
93 Griffin v. Tatum, 300 F. Supp. 60, (M.D. Ala. 1969), rev'd., 425 F.2d 201 .(5th 
Cir. 1970). 
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minority View, cour-ts have determined that the issues presented in 
"pure speech" cases are analogous to those involved. in school groom-
ing code situations.94 Those courts have looked to decisions by the 
United States Supreme Court which have emphasized that an indi-
vidual's rights may not be denied simply because of the hostile reac-
tion which follows the exercise of these rights.911 Terminiello v. 
Chicago96 is an extreme example of this concern for an individual's 
rights vis-a-vis their effect on~ the .social order: · · 
... a function of free speech under our system of government 
is to invite dispute. It may indeed best serve its high purpose when 
it induces a condition of unrest, creates dissatisfaction with con-
ditions as they are, or even stirs people to anger .... [It] is never-
theless protected against censorship or punishment, unless shown 
likely to produce a clear and present danger of a serious sub-
stantive evil that rises far above public inconvenience, annoyance, 
or unrest. 97 · 
When applied to school grooming regulations, this reasoning would 
seem to limit the validity of regulatory activity to cases where actual 
conduct by the offending student, as opposed to actions by others, has 
caused discipline problems. This position was expressed as dicta in 
the district court's decision in Richards.98 It is arguable, then, that the 
difference in source and nature of· the disruptive activity can be the 
decisive factor in the outcome of such cases. 
This view appears to be. consistent with the ·Tinker decision, in 
which the Supreme Court placed great emphasis on the nature of the 
acts of those persons whose·· activities were being regulated. For 
example, the Court referred to the fact that "the wearing of armbands 
in the circumstances of this case was entirely divo:rced <:from actually 
or potentially ·disruptive conduct by those participating in it."09 In 
addition, the Court appeared to limit the scope of its holding when 
it formulated the standal'd that -"conduct by the student . · .. ;~which 
for any reason·. ; . materially disrupts classwork •.. is, of course, . . . 
not immun:iied by the constitutional guarantee :of. freedom of 
speech."lOO. Hence, it would seem that- school aUthorities :could argue 
that the wearing of long hair ought to be considered as affirmative 
conduct which is something distinc~ or separate from the protected 
. " . . ' 
94 Crews v. Cl~ncs, 4!12 F.2d 1259, 1265 (7th Cir. 1970); Karr v. Schmidt, !120 
F; Supp. 728 (W.D. '!'ex; 1970); Watson v. T-hompioo, !121 F. Supp. !194; 404-405 
(E.D. Tex. ·1971) ." ; ~.- ........ ,_,,. ,. 
95 Cox v. Louisia.na~ .!179 _U.S. 536. (1965); Watson v. City of Menipliis, .!173. U.S. 526 
(196!1); Edwards v: ·South Carolina,· 372.'V;S. 229 (196!1). ::. · 
96 ~37 u.s. 1 (1949). . .. 
91 Id. at 4." · · 
98 304 F. Supp. 449, 454 (D. Mass. 1969). 
99 393 u.s. 50!1, 505 (1969). . . 
100 Id. at 513. 
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liberty and, thus, subject to regulatior,t. The basis for this argumentis 
found in Cox v. Louisiana, where the Supreme Court rejected the no-
tion "that the First and Fourteenth Amendments afford the same 
kind of freedom to those who would communicate ideas by conduct 
such as patrolling, marching, and picketing on streets and highways, 
as these amendments afford to those who communicate ideas by pure 
speech."101 The force of this argument is diminished, however, when 
considered in the light of Burnside, where the Court of Appeals for 
the Fifth Circuit distinguished the rationale of Cox from the button-
wearing situation by stating that "wearing buttons ... is certainly 
not in the class of those activities which inherently distract students 
and break down the regimentation of the classroom such as carrying 
banners, scattering leaflets, and speechmaking .... 1°2 Thus, the Burn-
side court would limit the scope of the Cox decision to those situations 
where affirmative action is taken by the person whose liberties are 
being curtailed. Since the wearing of long hair is passive, it is distin-
guishable from the affirmative action and arguably quite apart from 
what the Supreme Court had in mind in restricting nonverbal speech 
in Cox. · · 
The degree of disruption caused by either the plaintiff students or 
the reaction of. their fellow students is of prime importance. As stated 
in the Tinker decision, substantial disruption cannot be tolerated in 
the schools under any circumstances, even if this means limiting stu-
dents' individual liberties. An example of such an overriding neces-
sity can be seen in the decision of the Federal District Court for the 
Northern District of Ohio in Guzick v. Drebus.103 A long-established 
regulation totally prohibiting the wearing of all symbols on the school 
premises was challenged by a student who wanted to wear a "peace" 
button to school. There being a history of racial tension and of sub-
stantial disruption relating to similar symbols, it was highly probable 
that serious disruptions threatening order in the entire school would 
result. In upholding the prohibition, the court analyzed the relation 
of such buttons to speech, stating that "a button is not merely a state-
ment; it is an identification tag. It identifies the wearer as an adherent 
or member of one group or class .... This identification aspect exists 
independent of the nature of the message contained in the button."104 
It is difficult to imagine how the length of one's hair, lacking the 
specificity of messa9e whic~ is attrib?ted t~ a bu~ton, co~ld have a 
reaction with so serwus an Impact as m Guzzck. It Is submitted that a 
showing of potential disruption of this scale, rather than a mere show-
ing of individual incide?ts •. should ~e :equire~ before a school gro.om-
ing code is considered JUStified. This Is espeCially true where actiOns 
101379 u.s. 536, 555 (1965). 
102 363 F.2d 744, 748 (5th Cir. 1966). 
103 305 F. Supp. 472 (N.D. Ohio 1969), aff'd, 431 Ji.2d 594 (6th Cir. 1970). 
104 Id. at 481. 
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of students other than those regulated are relied upon to justify the 
prohibition of certain hairstyles. 
VII. Student's Interest Viewed as 
Individual Privacy 
An alternative argument in grooming regulation cases might be 
that the regulation interferes with the individual's right to privacy. 
The concept of individual privacy as a fundamental element of per-
sonal liberty was first recognized by Justice Brandeis in his dissenting 
opinion in Olmstead v. United States, in which he stated that "every 
unjustifiable intrusion by the Government upon the privacy of .the 
individual, whatever the means employed, must be deemed a viola-
tion of the Fourth Amendment."105 
The most important case in this area, however, is Griswold v. 
Connecticut,l06 where the Supreme Court struck down a staute pro-
hibiting the use of contraceptives by any person. It based its decision 
upon the concept of marital privacy, finding it an element of a fun-
damentally protected zone of privacy which was created out of the 
"penumbras" of the First Amendment guarantees as well as the 
guarantee of other provisions of the Bill of Rights. The effect of this 
decision is to allow protection of an activity as an element of pro-
tected privacy whenever such activity is thought of as being similar in 
degree of importance to those guarantees specifically expressed in the 
Bill of Rights. This area of privacy has been extended to cover areas 
of an individual's control over himself and is not limited to certain 
physical locations or specific times during which one may be protected 
from governmental interference.107 It has been argued that by these 
decisions, the right of an individual to choose his own particular hair-
style falls within that fundamental zone of privacy recog·nized in Gris-
wold. The courts are divided on this issue.l08 Richards <:J. Thurston is 
among the cases which have refused to extend the concept of a pro-
tected zone of privacy to the facts of the hair grooming situations.109 
Such rejection is usually based on the view that the choice of hairstyle 
in the public schools is not of the same degree of importance as is the 
right of marital privacy and ought not, therefore, be afforded the 
status of a fundamental right. As with the First Amendment argu-
ments concerning forms of expression, a decision on the issue of pri-
vacy relating to the wearing of long hair turns upon a determination 
of the nature and implications of one's personal appearance. It is sub-
mitted that while the act of wearing long hair is not in itself of the 
105 277 u.s. 438, 478 (1928). 
106 381 u.s. 479 (1965). 
107 Terry v. Ohio, 392 U.S. 1, 8-9 (1968); Katz v. United States, 389 U.S. 347 (1967). 
108 Crossen v. Fatsi, 309 F. Supp. 114 (D. Conn. 1970); Bishop v. Colaw, 316 F. 
Supp. 445 (E.D. Mo. 1970); Miller v. Gillis, 315 F. Supp. 94 (N.D. Ill. 1969). 
109 424 F.2d 1281, 1283 (1st Cir. 1970). . ... 
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same fundamental importance as the rights protected in Griswold, 
the implications of such a limitation of the individual's control over 
his own person do warrant similar protection. If the state is allowed to 
regulate a student's appearance in its schools upon a mere recital 
that it is necessary for order, a precedent is established for allowing 
greater control of the individual in his private affairs. To avoid such 
precedent, it is submitted that courts should recognize the existence 
of a protected area covering all exclusively private activities, including 
hair grooming; and that the state be allowed to intrude upon this 
area only upon the showing of a compelling need. 
VIII. Student's Interest Viewed as a 
Unique Ingredient of Liberty 
An application of the concept of fundamental liberty expanded so 
as to include hair-cut situations has been developing in such cases as 
Breen v. Kahl. 11o In Breen, the Court of Appeals for the Seventh Cir-
cuit was faced with a situation similar to that in Richards v. Thurston, 
except that in Breen the school had promulgated a written regulation 
prohibiting long hair. Plaintiff student was suspended for violating 
the regulation, although the school offered no evidence that health, 
safety or disciplinary problems were created by the student's action. 
The court invalidated the regulation, holding that "[t]he right to 
wear one's hair at any length or in any desired manner is an ingredi-
ent of personal freedom, protected by the United States Constitu-
tion."111 It concluded that since a fundamental liberty was involved, 
the state had the substantial burden of justifying its actions112 and that 
it had failed to meet this burden. Although both the district court 
and court of appeals cited the Griswold v. Connecticut113 decision, 
each avoided any mention of the specific issue of privacy; rather each 
appeared to base its reasoning on the concept of fundamental personal 
liberty developed by Justice Goldberg in his concurring opinion in 
Griswold. Many courts have adopted the former Justice's arguments 
in outlining a fundamental liberty of appearance applicable to the 
wearing of long hair.114 For instance, in Dunham v. Pu.sifer, the Fed-
eral District Court for the District of Vermont held that regardless of 
which constitutional guarantee was alleged to protect the right to 
wear long hair, "[t]here are few individual characteristics more basic 
to one's personality and image than the manner in which one wears 
his hair."115 The district court decision in Richards is consistent with 
110 296 F. Supp. 702 (D. Wis. 1969), aff'd, 419 F.2d 1034 (7th Cir. 1969), cert. denied, 
398 u.s. 937 (1970). 
111 419 F.2d 1034, 1036 (7th Cir. 1969). 
112 Ibid. 
113 381 u.s. 479 (1965). 
lH Crews v. Clones, 423 F.2d 1259 (7th Cir. 1970); Farrell v. Smith, 310 F. Supp. 
732 (D. Me. 1970). 
115 312 F. Supp. 411, 418 (D. Vt. 1970). 
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the analysis represented by the Breen and Dunham decisions.116 The 
court pointed out, however, that this .claim of liberty to wear long 
hair in school might not be as fundamental as the preferred liberties 
guaranteed by the First Amendment.u1 
The circuit court of appeals in Richards carried this distinction 
further by establishing and defining the unique right to wear one's 
hair as one wishes. The court characterized this right as one separate 
from the "fundamental rights." In the court's view, this liberty of ap-
pearance has less critical importance than other rights previously 
found to be implicit in the concept of liberty and which require a 
"compelling" justification if any state would infringe upon them. 
Hence, the liberty <>f apj>earance was seen i:o fall somewhere between 
rights considered fundamental and those considered to be freely sub-
ject to state regulation: 
... Yet "liberty" seems -to us as incomplete protection if it en-
compasses only the right to do momentous acts leaving the state 
free to interfere with those personal aspects of our lives which 
have no direct bearing on the ability of others to enjoy their 
liberty. We conclude that within the commodious concept of 
liberty, embracing freedoms great and small, is the right t<> wear 
one's hair as he wishes.ns 
Both the district and the circuit courts in Richards .retained the use 
of the balancing test, thus weighing the interests o£ the state in each 
situation against those of the individual to .determine V.·hether a regu-
lation is valid. In the . use of this balancing test; the Richards and 
Breen decisions are consistent, varying only in the degree of justifica-
tion required by .the state to balance the individua1's interests in 
maintaining his personalized hairstyle. 
IX. Student's Interest Viewed as 
Relating to Family Privacy 
It is useful to consider the rights of parents in grooming regulation 
cases. It could be argued that the child's gtooirung and appearance 
are within the domain of a parent's pn;rogative and should not be in-
truded upon by the state. In what might .be called the "family privacy" 
approach, a certain are_a of family activity is daimed to be protected 
from governmental intrusion (much like the marital protection cre-
ated in Griswold v. Connecticul119). This approach gained support in 
Prince v. MassachusettsP0 where parents wllo w:ere Jehovah's Wit-
nesses claimed a parental right to have their child'distribut~ religi()us 
116 !104 F. Supp. 449, 45!1 (D. Mass. 1969). 
117 Id. at 452. 
118 424 F .2d 1281, 1285 (lst Ci:r. 1970).-
119 !181 u.s. 479 (1965). 
120 !121 u.s. 158 (1944). 
/ 
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literature in violation of a state child labor law. The United States 
Supreme Court gave some support to the parents' claim, stating that 
"the custody, care and nurture of the child reside first in the parents 
... [a]nd it is in recognition of this that [court] decisions have re-
spected the private realm of family life which the state cannot 
enter."121 However, the Prince Court, recognizing that this "private 
realm of family life" is not beyond regulation when there is a suf-
ficiently urgent state interest, held the application of the statute valid. 
The Massachusetts Supreme Judicial Court in Leonard v. School Com-
mittee of Attleboro,122 while upholding a public high school student's 
suspension due to his violating the school's hair grooming policy, 
felt that the notion of family privacy was subordinate to the state's 
concern for order in the schools. The Court held that "the domain of 
family privacy must give way in so far as a regulation calculated to 
maintain school discipline may affect it."123 Although this is undoubt-
edly a correct statement of the law, its application to the facts in 
Leonard is open to question, for there was no showing that any disci-
plinary problem was presented. If the approach taken in Leonard 
were followed, any regulation would be upheld upon the assertion of 
its undocumented relation to a reasonable state purpose. It is submit-
ted that if the concept of family privacy is to be taken seriously, the 
courts should require that the state demonstrate that school discipline, 
or whatever public interest is involved, is in fact adversely affected to 
such a degree as to justify state interference with this right. 
In some situations involving school grooming regulations, it may be 
more advantageous to assert the right of family privacy because the 
plaintiff's status as a minor and a student posits him in a unique 
position that may alter the availability to him of established constitu-
tutional protection, or limit its effect when applied to the school. It 
has been held that both Fourteenth Amendment and Bill of Rights 
provisions apply to both adults and minors.124 First Amendment 
rights have been specifically held to apply to students in Tinker v. 
Des Moines Independent School District.125 It has been generally rec-
ognized, however, that the state is given considerable latitude when 
dealing with minors. For instance, in Ginsburg v. New York, where 
the questions of determining a standard for obscenity was presented, 
the Supreme Court recognized that special factors must be consid-
ered when minors are involved, and granted the state greater power 
to control the conduct of children than that of adults.126 This greater 
power of control.is especially ~pparent in the sch~ol situation. There 
the state is considered to be m a parental relat10n to the student. 
121 Id. at 166. 
122 349 Mass. 704, 212 N.E.2d 468 (1965). 
123 Id. at 710, 212 N.E.2d at 473. 
124 In re Gault, 387 U.S. 1, 13 (1967). 
1211 393 u.s. 503 (1969). 
126 390 u.s. 629, 638 (1968). 
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Despite this broadened authority of the state in its role of educator, 
the requirement of reasonableness has been maintained as a minimum 
standard to protect the student's right.l27 The district court in 
Richards v. Thurston is among the many courts that require a "strong" 
or substantial showing of justification by the school if it is established 
that an important right is involved, despite the fact that the individual 
is a minor or a student. Because of the importance of maintaining 
the proper relation between the state and the individual, this ap-
proach seems to be more justifiable than limiting the school to a 
mere standard of "reasonableness." 
In determining the proper standard of review, a school may thus be 
limited in its actions by the basic standard of reasonableness. It may, 
however, be held to a higher burden of justification under a balancing 
test if the student has successfully established that his iis a protected 
right under an expression, fundamental liberty, individual privacy or 
family privacy argument. It is submitted that whatever approach is 
used, it is preferable that the school be required to demonstrate a 
compelling and urgent need for regulation. Once the determination 
of the proper standard has been made, this standard must then be 
applied to the facts of each case. 
In summary, it can be seen that courts are divided on the question 
of the proper allocations of the burdens of the respective parties in 
the school grooming area. Although courts attempt to follow the dis-
tinctions between the requirements of the "demonstrated rationality" 
test and the "subordinating interest" test, it seems that the type of 
test applied often has no actual significance. Courts have varied widely 
in the degree of resultant disruption required to justify regulatory 
action. While many courts require a showing of some actual disrup-
tion, the majority hold that a showing of individual incidents of 
harassment of long-haired students is sufficient to justify regulations. 
This is true even where the court finds that a fundamental liberty is 
involved and that a requirement of a "substantial showing of disrup-
tion" obtains. On the other hand, those courts which appear more re-
ceptive to students' claims, such as the courts in Richards, are often 
limited in delineating the proper standards of justification because 
they are confronted with situations where no showing of disruption 
has been established. It is hoped that in the development of the law 
in this area the courts will generally require that schools show more 
than individual instances of disruption in order to meet their burden 
of justification. 
The larger issue presented by the school grooming regulation cases, 
and recognized by both the district and circuit courts in Richards, is 
the current and future status of individual liberties. At a time when 
much concern is expressed over the plight of the individual because 
127 Tinker v. Des Moines lndep. School Dist., 393 U.S. 503 (1969); Burnside v. 
Byars, 363 F.2d 744 (5th Cir. 1966). 
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of expanding governmental and social pressures, every effort should 
be made to encourage and protect individuality. Given this basic 
desideratum, efforts to instill and enhance self-respect should begin by 
assuring that a student's personal appearance will not be disparaged 
if he does not conform to the mold of his peers or his educators. It is 
submitted that along with the virtue of discipline, one of the most 
worthwhile qualities that can be developed in students is that of 
tolerance, and the most appropriate starting point may lie in the 
toleration by educators of the behavior and appearance of their 
charges. 
WILLIAM c. PERRIN 
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